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BLI OT COAL PARTNERS, LTD

Deci ded February 8, 1999

Appeal froma decision by Admnistrative Law Judge Frederick A Ml er
finding Notice of Molation No. 81-2-30-4 and Gessati on OQder No. 81-2-30-3
were validy issued. Docket No. NX 1-112-R

Afirned.

1.

APPEARANCES

SQurface Mning Gontrol and Recl amation Act of 1977:
BEvi dence: General | y--Surface Mning Gontrol and
Recl amation Act of 1977: Hearings: General |y

Wien evi dence presented at a hearing supports a
conclusion that a signature on an application was
authentic, an admnistrative | aw judge does not abuse
his discretioninrefusing to | eave the hearing record
open so that the opinion of a handwiting anal yst coul d
be obt ai ned.

SQurface Mning Gontrol and Recl amation Act of 1977:
Notices of Molation: Permttees

The party naned in a permt is a proper party to be
issued a notice of violation. A though properly served
wth an NOV, a party listed as the permttee in state
records nmay showthat it is not responsible for
conpliance. A naned permttee wll not be held
responsi bl e for violations which it did not cause when,
at the tine of the violations, it held no legal rights
to the area and was not associated wth the party

di sturbing the area.

John Hudson, Esqg., Cklahonma dty, klahoma, for Hliott Coal

Partners, Ltd.; Gerald A Thornton, Esq., Gfice of the Held Solicitor,
Knoxvi | | e, Tennessee, for the fice of Surface Mning Recl anation and
Enf or cenent .
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(PN ON BY ADM N STRATI VE JUDCGE | RWN

Hliott Gal Partners, Ltd. (HIliott), has appeal ed a deci sion of
Administrative Law Judge Frederick A Mller dated January 23, 1987,
finding that Notice of Molation (NO/) No. 81-2-30-4 and Cessation O der
(A No. 81-2-30-3 were validly issued to Hliott for violations on | and
subj ect to Kentucky surface di sturbance mning Permit No. 064-0003.
Rejecting Hliott's argunent that its agent, CGarl B Kendrick, had not
signed the application for the permt, Judge MIler found that the permt
was validly issued to Hliott. He also found that there was no evi dence
that the permt had been assigned and concluded that Hliott was the proper
party to have been issued the NOVand QQ He also rejected Hliott's
argunent that it was not responsi bl e for the violations because unknown
persons had mned the site and caused the conditions that were cited.

O Novenber 7, 1989, we suspended consideration of this appeal pendi ng
conclusion of a state admnistrative proceedi ng i n Cormonweal th of Kent ucky
Natural Resources and Environnental Protection Gabinet v. Hliott Goal
Partners, Ltd., Hle No. 2824-M1-05, concerning Permt No. 064-0003. V¢
did so because that proceedi ng i nvol ved the issue of whether the state had
inproperly issued the permit to Hliott based on a forgery of Kendrick's
si gnat ur e.

h Gctober 7, 1995, counsel for Hliott filed a status report stating
that no date had yet been set for an admnistrative hearing in the Kentucky
pr oceedi ngs.

1 June 24, 1997, counsel for Hliott filed a further status report
stating that the natter had been assigned to a hearing of ficer and the
parties ordered to appear on July 14, 1997, to show cause why the case
shoul d not be dismssed for failure to prosecute. Qounsel stated further
that the Kentucky Natural Resources and Environnental GCabi net (Kentucky
Cabi net or Cabinet) had been invol ved in hearings on the constitutionality
of its procedures and that it had a "trenendous backl og of cases that had
to be retried." See Fanklinv. Natural Res. & Env. P. Gab., 799 SW 2d 1
(Ky. 1990). ounsel asked the Board to defer action on the appeal until
the Cabinet "has held a hearing and ruled on the natter."

h July 23, 1997, the Cabinet hearing officer issued an order
recommendi ng that the Kentucky proceedi ng be di smssed w thout prejudice
for failure to prosecute.

In an Gctober 6, 1997, Qder we noted that the Gabi net hearing of ficer
had i ssued t he recommended order and requested Hliott "to i nformus
whet her it w shes us to vacate our Novenber 7, 1989, O der suspendi ng
consi deration and decide this appeal on the record presently before us. |f
there is no response to this Oder, we wll assune Appel | ant does not w sh
to pursue its appeal and dismss it.”

Oh October 28, 1997, counsel for Hliott notified us that Hliott
w shed to pursue the appeal and desired us to decide the matter on the
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record presently before us. Qounsel for Hliott also stated that he had
advi sed counsel for the fice of Surface Mning Recl anati on and
Enforcenent (C8V) of Hliott's intent to proceed with the appeal. Qounsel
provided no newinformation as to the status of the Kentucky proceedi ng,
and we assune the Secretary of the Kentucky Cabinet signed a final order
based on the hearing officer's July 23, 1997, report and recommendat i on.
Under the circunstances we wll decide the appeal on the record presently
bef ore us.

NO/ No. 81-2-30-4, citing Hliott for three violations of the surface

mning regul ations, was issued by Inspector Aive G Hall follow ng an

i nspection conducted by himMrch 26, 1981. (Ex. R1.) Y/ Hil reinspected
on April 9, 1981, and terminated violation 1 because it had been corrected.
He nodified violation 2 by extending the abatenent period until My 26,
1981, because Brad Runyon said he needed nore tine to reclai mthe access
road. (Ex. R2.) nh May 26, Hall extended the abatenent tine for
violations 2 and 3 until June 26 because the "[o] perator [was] having a
difficult tine wth his sub-contractor.” (Application for Tenporary Relief
at 2 and EX. D) O June 25, 1981, Hall issued QO No. 81-2-30-2 because
violations 2 and 3 had not been corrected. (Ex. R3.)

Hliott raised the issue of its responsibility for the violations in
its application for reviewof the cessation order, filed on July 1, 1981.
Inits application for review Hliott contended that all operations at the
site had been conducted by Bradford Runyon "pursuant to a total assi gnnent
of the coal |ease and subject permt” and that Hliott had "no control of
the acts or omssions of the assignee.” HIliott's application for
tenporary relief filed July 3, 1981, repeated these statenents.
(Application for Tenporary Relief at 2.)

The issues in this appeal do not concern facts related to the
violations for which the NOV and GO were issued. |n the opening statenent
at the hearing, counsel for Hliott noted that the conpany "was not
contesting the fact that these violations occurred.” (Tr. 11.)
Subsequent |y, counsel for the CBMirequested, and Judge MIler granted, a
ruling that CGBMhad established a prima facie case. (Tr. 13-14.) See 43
CFR 841171, al Energy, Inc. v. G5M 105 IBLA 385, 387-88 (1988). As
aresult of this ruling, the evidence presented at the hearing concerned
Hliott's defense that it did not sign the permt application and was not a
proper permttee because the permt was wongfully issued by the
Gommonweal th of Kentucky. (Tr. 5, 11-12.) Athough this issue is not
directly argued on appeal, it provides the background for the argunents
that are raised by the parties.

1/ The NOV/cited Hliott for (1) failure to pass all drainage through a
sedi nentation pond in violation of 30 CF.R § 715.17(a); (2) failureto
naintain the access road in violation of 30 CF R 8§ 715.17(1)(3); and (3)
failure to elimnate a highwal | and surface depressions in violation of 30
CEFR 8715 14b)(ii). (E R1)
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n appeal, Hliott contends that the Judge erred in denying Hliott's
notion to have the permt application produced for inspection by a
handwriting expert and in failing to | eave the record open fol | ow ng the
hearing to afford Hliott the opportunity to obtain a handwiting anal ysis
in support of its argunent that the signature appearing on the permt
application was a forgery. (Satenent of Reasons (SOR at 8, 12-14.)

The procedural history of this case in the Hearings Ovision is
hel pful in considering the i ssue of whether Judge MIler coomtted nmaterial
error infalingtoact on Hliott's notion to have C8M produce the pernit
appl i cation for inspection prior to the hearing.

A notice of hearing on the application for review and the application
for tenporary relief was issued by Admnistrative Law Judge David Torbett
on July 29, 1981, but was continued for 90 days in response to a joint
notion by the parties. n August 19, 1981, Hliott filed a notion to add
Runyon as a party, contending that he was the operator at the site and had
executed a "hol d harnhtess" agreenent with HIliott covering his actions on
the permt. This notion was "overrul ed" in a one-sentence order issued by
Judge Torbett on February 25, 1982.

The continued hearing was not reschedul ed until August 9, 1984, when a
notice i ssued by Admnistrative Law Judge M|l er established a hearing
date. 2/ Hliott states that by agreenent of the parties the hearing was
not reschedul ed due to pending Sate proceedi ngs on the sane natter and
issues. (Applicant's Post-hearing Brief at 9; SCRat 2-3; Reply at 5.)
CBMhas not disputed this assertion. Hliott noved to further continue the
hearing because, in the interim the Kentucky Cabi net had begun proceedi ngs
inwhich Bliott was asserting that the permt had been wongful ly issued
inHliott's nane in that "no agent, officer, or enployee of Hliott Coal
Partners, Ltd., signed or authorized said permt and therefore, that they
are not the permttee nor operator on said permt." NMtion to Gontinue
dated August 22, 1984, at 1. (CBMdid not oppose the notion and the hearing
noti ce was vacat ed.

By notice dated March 24, 1986, a hearing was set for April 22, 1986.
By order dated April 17, 1986, the hearing date was reschedul ed for My
22, 1986, to allowHIliott tine to obtai n docunents required by a subpoena
served by 8Vl

Hliott then filed two notions. Hrst, on April 17, 1986, Hliott
noved to amend its application for reviewto allege, in confornance wth
the position taken in the state proceedings, that "[a]ll mining operations
on the subj ect surface disturbance permt were conducted by Bradford Runyon
* * % pursuant to a permt that was issued in [Hliott's] nane through

2/ For reasons not shown by the record, Hliott's application for
tenporary relief was not acted upon in the interimor included i n Judge
MIller's notice of hearing.

147 | BLA 293

WAW Ver si on



| BLA 87-305

the fraudul ent actions and forgery on the part of said Bradford Runyon, "
repeating that HBliott had no control over Runyon's acts or omssions at
the mnesite. (FHrst Arvended Application for Reviewat 1.) The anmended
application al so asserted that under the doctrine of primary jurisdiction
the question of wongful issuance of the permt shoul d be resol ved by the
Gommonweal th of Kent ucky and agai n requested that the hearing be stayed
pendi ng a resol ution of the question.

Hliott's second notion, filed on April 29, 1986, and based on the
allegation of forgery, was that "C8Mproduce for inspection by [Hliott's]
expert wtness the original of all docunents filed wth the Kentucky
Cabinet * * * pertaining to permt 64-0003, including, but not limted to,
the application for said permt and the reclanati on bond filed for said
permt."” The notion stated that CBMhad "access to these docunents and can
obtain themfromthe Cabi net” and requested an order requiring CGBM"to
produce the originals of the above permt docunents to [Hliott] or
[Bliott's] designated expert on or before May 9, 1986."

Neither notion was rul ed on before the hearing. The hearing date,
however, was again extended, wth the consent of C8V due to the difficulty
of wtnesses obtaining return airline flights over the Menorial Day
weekend. Hliott's My 5 1986, notion for the conti nuance noted that its
noti on "concerning the handwiting anal ysis has not been ruled on and this
is necessary for a final adjudication.” On May 6, 1986, Judge MI | er
i ssued an order setting the hearing for July 15, 1986.

Responding to Hliott's April 29, 1986, notion, counsel for C&M
inforned counsel for Hliott that CBMdid not have the originals and they
woul d have to be obtai ned fromthe Kentucky Departnent of Natural Resources
(now the Kentucky Cabinet). (Tr. at 4.) The Kentucky Gabi net inforned
counsel for Hliott that it refused to | et the docunents |leave its offi ces.

(Tr. at 5.) Qounsel for Hliott apparently nade no further effort to
obtai n the docunents before the hearing.

At the outset of the July 15, 1986, hearing Judge MIler granted
Hliott's notion to anend the application for review (Tr. 3-4.) He then
asked whether "a notion filed by the applicant [HIliott] to require the
production of a wtness or wtnesses to disclose certain information" was
ever addressed. (Tr. at 4.) ounsel for (BMexplained it was actually a
notion in which counsel for Bliott "asked ne to produce origi nal docunents
fromthe state"” and reported that he had told counsel for Hliott "that we
could not produce the originals * * * [t]hat the original s woul d have to be
required fromthe state.” (Tr. at 4.) Qounsel for Hliott stated that his
w sh was to have Kendrick's signature on the permt application conpared to
other contenporary signatures by himin case an i ssue of authenticity arose
but that the Gabinet would not allowthe docunent to | eave its offices.

“If this becones an issue in the case, it may be inportant at the

concl usion of the case for sonething to be done if there is conflicting
testinony about the signature,” counsel stated. (Tr. at 5.) Judge MIler
asked Hliott's counsel "[why did you not ask ne for a subpoena before
now? |
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wll get that docunent by subpoena, but not at this point." "Qur notion
was to have that docunent sent to our expert,” counsel replied. "VélI,"
Judge MIler responded, "you both agreed that [the] Kentucky Cabi net was
not going to part wth it. Therefore[,] you shoul d have taken anot her
avenue." (Tr. 6.) 3/

At the concl usion of the evidence counsel for Hliott renewed its
notion that the original of the permt application be sent to an expert for
handwriting anal ysis and requested "an order setting forth the terns on how
this could be done." (Tr. 173-74.) Judge MIler denied the noti on because
t he docunent had not been requested prior to filing the notion on April 29,
1986, and it was "tactics to ask for it now" (Tr. 177.) In response to
Hliott's counsel's statenent that "we have been deprived of one of our
nai n defenses in this case,” Judge Mller stated: "You may argue that in
the brief, if you wsh. Is that what you want to do?" (Tr. at 179.)

Inits post-hearing brief, Bliott argued that its notion for
production of docunents was not dilatory and that it would "be denied the
opportunity to present its case * * * if the previous Oder overruling is
not reconsidered and the record | eft open on whatever terns the
Admini strative Law Judge deens appropriate for * * * handwiting anal ysis
and testinony." (Applicant's Post-Hearing Brief at 9.)

In his decision, Judge MIller stated that Hliott "argues that it was
prejudiced by the failure of the Gourt to rule onits notion [for
production of docunents] prior to hearing.” (Decision at 2.) Judge MIler
rul ed:

Pursuant to 43 GFR § 4. 1140, a request for production of
docunents nay be served on any party wthout |eave of the
admnistrative lawjudge. |f the party upon whomthe request is
served fails to adequately respond, the discovering party nay
nove for an order conpel |ing discovery ([43] (FR § 4.1135). In
this instance, counsel for the applicant failed to serve upon
respondent a request for production of docunents, whichis a
prerequi site to a notion to conpel discovery. Therefore the
applicant's notion for a further continuance is deni ed.

1d.
The argunents on appeal concern two natters. Hrst, the parties

di sagree about the nature of the notion Hliott filed on April 29, 1986.

Nei t her, however, supports the suggestion in Judge MIler's decision that

3/ Judge MIler denied Hliott's notion nade at the outset of the hearing

that repeated its request that the proceedi ng be stayed pendi ng resol ution

of the Kentucky proceedings, in part because "this case has the distinction
of being the ol dest case on the hearings docket in this country." (Tr. 7-

8.)
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the notion was a notion to conpel. Rather, Hliott states that it asked
the Judge to order CBMto obtain the permt application because the
schedul ed hearing was to occur sooner than the 30 days all owed by 43 CF. R
8§ 4.1140 to respond to a notion to produce and that a request for
production woul d have done little good. (SRat 12-13; Reply at 5.) 8V
contends that Hliott's notion was a request to produce and that, because
Hliott failed to file to conpel production under 43 CF. R § 4. 1135,
"[t]here was no notion before the ALJ requiring a ruling.” (CBMBrief at
10.)

The second matter in dispute i s who shoul d be hel d responsi bl e for the
fact that the permt application was not obtained prior to the hearing and,
consequent | y, whet her the Judge conmtted material error by not |eaving the
record open to obtain a handwiting anal ysis. The original of the permt
appl i cation was brought to the hearing by Marvin Shaw Assistant D rector
for the Ovision of Permts of the Gabinet. (Tr. 14, 18.) A though Cav
didinformBIliott that it did not have the docunents requested in
Hliott's April 29, 1986, nmotion, HIliott argues that CBMfailed to file a
fornmal response to its notion and that, having failed torule onits
notion, it was inproper for the Judge to charge HBliott wth dilatory
tactics and that the failure to | eave the record open, as requested both at
the hearing and in its post hearing brief, was error which deprived it of
its ability to fully present its case. (SCRat 13; Posthearing Brief at
7-9; Tr. 174.) OSMcontends that, given the tine Hliott had to obtain the
docunent, the Judge did not err inrefusing to allowHIliott to suppl enent
the record. (CBMBrief at 11-12.) 4/

The briefs attenpt to assign fault by citing and appl yi ng the
regul ati ons governi ng procedure and di scovery in surface coal mning
hearings. As indicated in Judge Mller's decision, 43 CF. R § 4.1140
allows requests for production of docunents to be served "wthout |eave of
the admnistrative lawjudge.” Athough Bliott's notion was served on
CBM the Judge' s decision does not regard it as a request for production
under the regulation. It seens clear that, at the tine the request for
CBM's production of the original permt application was filed, it was
Hliott's opinion that the docunents were in the "control of the party upon
whomthe request [was] served.” 43 CF. R § 4.1140(a)(1).

4/ (OBMalso argues that Hliott coul d have obtai ned the docunent t hrough
the Sate proceedings. See Reply at 12; Respondent's Posthearing Brief at
9. HIliott argues that at the tine of the hearing, as well as the appeal
to this Board, the Sate proceedi ngs had not reached the nerits of the
case. Kentucky sought to have each of the limted partners held
individually liable for the violations. The Kentucky hearing of ficer
dismssed the limted partners as parties, but this ruling was reversed by
the Secretary of the Kentucky Gabinet. (SORat 3.) HIiott then appeal ed
the Secretary's decision to the Franklin drcuit Qourt.
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It is clear fromhis decision that Judge MIler did not consider the
notion filed wth himas a notion to produce under 43 CF. R 8§ 4.1140.
However, the fact that Hliott did not file a notion to produce is
unrelated to the failure to rule on the noti on which was filed. Likew se,
even though the notion did not contain the infornation required of a notion
to conpel (see 43 CF.R 8§ 4.1135), had Hliott denomnated it a notion to
conpel , or had the Judge regarded it as such at the tine, the notion shoul d
have been rul ed upon. The lack of a prior notion to produce woul d have
justified denying the request but does not justify |eaving the notion
unaddr essed.

Aternatively, if we were to accept CBMs position that Hliott's
notion was a notion to produce, the decision was clearly wong in stating
that such a request was not served. 5 The record indicates that at the
tine CGBMviewed the notion as a notion to produce. (Tr. at 4.) Qounsel
for both sides discussed the natter wth one or nore representatives of the
Kentucky Gabinet. (Tr. 4-5.) Athough CG8Ms position does explai n why
Judge MIler did not issue aruling, it does not explain why CBMdid not
take further action on the notion. Qnce counsel for CBMknew that the
agency could not obtain the original permt application, the appropriate
action woul d have been to i nformthe Judge by opposing the notion. Nor
does the Cabinet's refusal to rel ease the docunent to either Hliott or CG8M
explain why a witten response was neither served on Hliott nor filed wth
the Judge. 43 CF. R § 4.1140(d). Had the Judge al so regarded the notion
as a notion to produce, until notified otherw se he coul d have reasonabl y
assuned that CBMhad no obj ection to produci ng the docunent, had access to
it as stated in the notion, and would deliver it to Hliott. 43 CF. R 8§
4.1112(c), 4.1140(e)(1).

The broader procedural history of the case does not suggest a proper
resol ution. A though the proceedi ngs have i ndeed been protracted, the
del ay appears to have been by mutual agreenent of the parties, wth
approval of the Admnistrative Law Judges in charge of the case. In 1981
the hearing was continued by the Admnistrative Law Judge, based on a joi nt
notion by the parties. Athough, as CBMpoints out, Hliott asserted its
forgery defense in the Sate proceedings in 1983 and coul d have anended its
application thereafter, at that tine no heari ng was schedul ed. No hearing
was schedul ed until 1984 and Hliott's motion for a further continuance was
not opposed, and was apparently agreed to, by CG8M Nb date was specified
in the continuance and a new date was not set until the order of March 24,
1986, schedul ed a hearing for April 22, 1986. Before March 1986, neither
party had filed any notions relating to preparation for a hearing.

5/ It is also unclear why Judge MIler's decision referred to a

"cont i nuance" except insofar as |eaving the record open for a handwiting
anal ysi s woul d have extended the proceedi ngs. Qounsel for Hliott was
explicit about the limted nature of the request, outlining a procedure by
whi ch the docunent coul d be examined by an expert and a deposition taken.
(Tr. 174; see al so Posthearing Brief at 7-9.)
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Hliott's attorney recei ved the hearing notice on March 27, 1986. The
hearing, however, was once agai n reschedul ed. The reason was that CBMs
subpoena, calling for three docunents, two of which were described by
reference to Hliott's 1981 applications for reviewand for tenporary
relief, had not been received by Hliott until April 15, 1986, a week
bef ore the schedul ed hearing date.

The day after the hearing was rescheduled Hliott noved to anend its
application for review asserting forgery and requesting that the hearing
be stayed pending resol ution of Sate proceedings. See 43 CF R 8§
4.1168(a). CaMdid not respond to the notion; nor was a ruling issued
granting or denying |l eave to anend. @onsistent with the claimof forgery
asserted inits proposed anended application, Hliott next filedits
di scovery notion. Again, no response was filed and no ruling was i ssued.

The record does not indicate why fornal action was not taken on
Hliott's notions by either CBMor the Judge. Nor does it indicate why
counsel for Hliott did not request the Judge to grant its notions when C&M
did not respond and no ruling was forthcomng. Both parties seemto have
foll owed the cormon practice of not filing notions, conducting di scovery,
or taking other steps to prepare for the hearing until fairly certain that
a hearing woul d actual |y take place. Further action on the notions nay
have seened unnecessary when the hearing date was only a few weeks away.
However, after My 6, when the hearing had been continued until July 15,
what ever reasons there were for not proceeding formally on the pendi ng
notions no | onger applied and sone action shoul d have been taken by counsel
for both sides. None was. In the neantine, Hliott's noti ons renai ned on
filewthout a ruling by Judge MlIler. 6/

It was the responsibility of all parties to take action as called for
in the regul ations governing the procedural conduct of a case. Rather than
filing a request and then filing a notion to conpel when CBMdid not
respond, Hliott initiated its action wth a docunent nore akin to a notion
to conpel. HIliott sought docunents by serving a notion to produce on C8Vi

The docunents were not in CBMs possession, and CBMadvised Hliott of
this fact. Having learned this, Hliott coul d have sought to have the
Cabi net deliver the docunents to the Admnistrative Law Judge for its
examnation. It did not do so. If it had done so and the GCabi net refused,

Hliott coul d then have asked for an order conpel ling production. Uhder
the circunstances, when Hliott did not ask Judge MIler to direct the
Gonmonweal th to produce the docunents before the hearing, Judge MI|er

6/ As indicated above, at the outset of the hearing Judge MIler was not
famliar wth the nature of the request set out in Hliott's discovery
notion. (Tr. 4.)
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did not err in denying the notion after the hearing had started. However,
this concl usi on does not resol ve the i ssue whether the Judge erred in not
| eaving the record open to allowH Iliott an opportunity to have the permt
appl i cation examned by a handwiting expert. That is an entirely
different question.

In an appeal froma decision of an Admnistrative Law Judge, an
appel l ant has the burden of show ng that the decision was erroneous.
Roblee Gal G. v. (3V 130 IBLA 268, 276 (1994). Judge MIler's decision
st at es:

At the hearing, the court heard evidence as to the
authenticity of M. Garl B Kendrick's signature on the permt
application. M. Kendrick, the agent for Hliott, testified that
he did not sign the permt application and that the permt was
i ssued wthout his know edge or consent. Qher evidence
indicates that Carl B Kendrick signed the permt application and
knew that the permt was issued to Hliott. |In particular,

G enna Maggard Smith, a secretary at Mrgan Energy and a

commi ssioned notary public for the state-at-large, testified that
she notarized the signature of Garl B Kendrick on the pernit
application (Tr. 132, Exh. A1). PRursuant to KRS [ Kent ucky

Revi sed S atutes] 423.130, a notary who takes an acknow edgenent
certifies that the person executing the instrunent appeared
before the notary or provided satisfactory evidence of identity.
Athough Garl B. Kendrick denied that he signed the pernmt
application, M. Smith testified that she never notarized
Kendrick's signature unl ess he signed the docunent in her
presence, and that she never notarized a signature by anyone

ot her than Kendrick who signed as Kendrick (Tr. 133). M. Smth
also stated that Kendrick's signature varied fromtine to tine
(Tr. 137).

(Decision at 2.)
At the hearing, notary public Genna Snth testified:

Q [By M. HII, counsel for CG8: In January of 1979 were
you a county notary public?

A Yes.

Q UOdyou performnotarization duties for Mrgan Goal
Gonpany, Mrgan Energy?

A Yes.

Q ©Od you ever have an opportunity to not[a]rize the
signature of M. Garl Kendrick?

A Yes.

Q Ae you personally acquainted wth M. Carl Kendrick?
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Yes.

Is M. Kendrick sitting over here?

> O >

Yes.

Q | showyou what has been narked as Applicant Exhibit 1
which is a permt granted by the [ omonweal th of Kentucky for a
surface mning permt. | showyou page 15, itemfour[,] there is
a signature of, which purports to be Garl B. Kendrick and it has
been not[a]rized by Genna J. Maggard, is that your signature?

A Yes.
Q Odyounot[a]rize that signature of Garl B Kendrick?
A Yes.
Q Vés M. Kendrick present when you not[a]rized that?
A Yes.
Q ©Od you ever not[a]rize any docunents for M. Kendrick
when M. Kendrick did not personally signit in front of you?
A N
Q ©Od you ever not[a]rize any signatures by soneone ot her
than M. Kendrick who woul d sign their nane as M. Kendrick?
A N
M. HII: No further questions.
(Tr. 132-33.)

[1] Based on this testinony and the docunents in evidence, we
concl ude Judge MIler coul d reasonably nake a factual determnation that
the signature on the application was authentic. He could al so reasonabl y
concl ude that further evidence on the issue of whether the signature on the
application was authentic was not necessary. 7/ Ve conclude he di d not
abuse his discretion by refusing Hliott's counsel's request to | eave the
hearing record open so that the opinion of a handwiting anal yst coul d be
obt ai ned. 8/

7l See Lhited Sates v. Hobson, 142 | BLA 7, 13-14 (1997).

8/ (Qounsel for HIiott mght have sought certification of Judge Mller's
denial of her notion that the permt application be sent to a handwiting
expert for analysis. See 43 CF. R 88 4.1124; 4.1272.
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The other argunent HIliott raises on appeal is based on the fol |l ow ng
testinony gi ven by Runyon during cross-exam nati on:

Q Wen you say that you mned the J. Jordan property, who
actually mned it?

A | mnedit nyself personally on the start, reclained all
the mne[.]

Wio el se mined on J. Jordan?

| do not know

Q
A
Q Have you been out to the property recently?
A You nean on the hill?

Q Yes.

A | would say it has been a coupl e of years.

Q If | understood your testinony, do you nean that soneone
el se besi des yoursel f mned out there?

A They did nore mning there since | mned.
Q Do you know who did that?
A Nosir.

* * * * * * *

Q If | understood your testinony you said that you
recl ai ned everything that you di sturbed?

A That is 100 percent correct.
Q And you do not know who el se nined on the property?
A No, | would not want to go on record to say that | did.
| wll bring this up, about two years ago there were sone peopl e
out there that were starting to mne on the sane property and the
state cane in and stopped themon the J. Jordan property.

Q Wien you say that you mned personal |y, you are not
tal ki ng about any of your corporations?

A That was Band T oal .

Q That is the corporation that you are the sol e
st ockhol der ?
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A Yes.

Q You do not contend M. Runyon that M. Kendrick or M.
Love, or one of their conpanies mned that property after you

did, do you?
A | amsure they did not. | feel sure they did not.
(Tr. 149-50.)

Inits posthearing brief at 56, Hliott argued that this
uncontradi cted testinony established "that an unknown and unaut hori zed
operator was responsi bl e for the subject violations" and "that Applicant's
aut hori zed operator, Brad Runyon, had conpl etely recl ai ned his operation
prior tothis wldcat operation.” Judge MIler rejected this argunent:

M. Runyon did testify that approxinately two years prior to the
July, 1986, hearing date, certain persons were starting to mne
the site (Tr. 150). M. Runyon's testinony establishes that sone
unaut hori zed mini ng began in 1984, but does not establish that a
W | dcat operator created the conditions that |ead to the i ssuance
of the notice of violation and cessation order in 1981 (enphasis
suppl i ed).

(Decision at 3.) HIliott renews its argunent on appeal , contendi ng that
under Bell Goal Go. v. CBMRE, 81 IBLA 385 (1984), it cannot be held
responsi bl e for unaut hori zed mni ng whi ch occurred wthout its consent or
know edge. (SR at 9-10.)

[2] The rules governing the responsibility of a permttee for
violations occurring on the permtted area are not in dispute. Al NO/is
i ssued under section 521(a)(3) of the Surface Mning Gontrol and
Recl amation Act of 1977 which provides that "[when, on the basis of a
Federal inspection” CBV"determnes that any permttee is in violation of
any requirenent” of the Act, it "shall issue a notice to the permttee or
his agent.” 30 USC 8§ 1271(a)(3) (1994) (enphasis supplied). The party
naned in a permt "is a proper party to be issued a notice of violation."
Wison Farns Gal ., 2 IBSWA 118, 122, 87 |.D 245, 247 (1980). A though
properly served wth an NO/, a party listed as the permttee in state
records nay showthat it is not responsible for conpliance. A naned
permttee wll not be held responsible for violations which it did not
cause when, at the tine of the violations, it held no legal rights to the
area and was not associated with the party disturbing the area. Mrco,
Inc., 3 1BSWA 128, 133, 88 |.D 500, 502 (1981); see Qark Goal (. v. BV
102 IBLA 93, 97 (1988); Bell al (., supra at 394; WIlson Farns Goal .,

supr a.

V¢ agree wth Judge MIler that Runyon's testinony does not establish
that the violations at issue were the responsibility of an unknown
operator. HIliott's argunent assunes that Runyon's statenent that he
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reclained the property refers to atine prior to March 1981 when the NOV
was issued. See Posthearing Brief at 5. In fact, there is no indication
inthe record as to the date Runyon had in nmind when stating that he
conpl eted reclanation. Neither the inmedi ate |ine of questioning nor the
renai nder of Runyon's testinony provides any tenporal reference for his
statenent. Absent such a basis in the record, Runyon's testinony does not
establish that the site was reclained prior to the mning begun by the
unknown party, whether that mining occurred in 1984 or in 1981. Mre to
the point, it does not establish that the site was reclained prior to the
i ssuance of the NOV and, therefore, does not establish Runyon's |ack of
responsibility for the violations cited.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision of
the Admnistrative Law Judge is affirned.

WIlT A lrwn
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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